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Arising out of Order-in-Original No AHM-STX-003-ADC-AJS-005-16-17 dated 27.07.2016 Issued by:
Additional Commissioner, Central Excise, Din: Gandhinagar, A’bad-lIl.

Gl arfiererat / RS BT = T W Name & Address of The Appellants/Respondents
M/s. Puhjab Cars Pvt. Ltd.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the
following way :-
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Appeal to Customs Central Excise And Service Tax Appellate Tribunal :-
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Under-Section 86 of the Finance Act 1994 an appeal lies to :-
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The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-20,
Meghani Nagar, New Mental Hospital Compound, Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appeliate Tribunal
Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the Service Tax Rules 1994
and Shall be accompanied by a copy of the order appealed against (one of which shall be certified copy)
and should be accompanied by a fees of Rs. 1000/~ where the amount of service tax & interest
demanded & penalty levied of Rs. 5 Lakhs or less, Rs.5000/- where the amount of service tax & interest
demanded & penalty levied is is more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/-
where the amount of service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in

" the form of crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public
Sector Bank of the place where the bench of Tribunal is situated.
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(i) ~ The appeal under sub section and (2A) of the section 86 the Finance Act 1994, shall be filed in
For ST.7 as prescribed under Rule 9 & (2A) of the Service Tax Rules, 1994 and shall be accompanied
by a copy of order of Commissioner Central Excise or Commissioner, Central Excise (Appeals) (one of
which shall be a certified copy) and copy of the order passed by the Central Board of Excise & Customs /
Commissioner or Dy. Commissioner of Central Excise to apply to the Appellate Tribunal.
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2. One copy of application or O.1.0. as the case may be, and the order of the adjuration authority
shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-| in terms of the Court Fee

Act,1975, as amended.
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3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount specified
under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F of the
Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the Finance
Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten Crores,

Under Cenfral Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D;
(i) amount of erroneous Cenvat Credit taken;
(i) amount payable under Rule 6 of the Cenvat Credit Rules.

- Provided further that the provisions of this Section shall not apply to the stay application and appeals
pending before any appellate authority prior to the commencement of the Finance (No.2) Act, 2014.
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(4)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of 10% of
the duty demanded where duty or duty and penalty are in dispute, or penalty, where penalty alone is in
dispute.”
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ORDER-IN-APPEAL

M/s. Punjab Cars Private Limited, Plot No. 1004/A, GIDC, Opposite DSP
Office, Gandhiﬁagar, Gujarat-382 028, [for short - ‘appellant) has filed this appeal against
0I0 No. AHM-STX-003-ADC-AJS-005-16-17 dated 27.7.2016, passed by the Additional
Commissioner, Central Excise, Ahmedabad-III Commissionerate[for short - ‘adjudicating

authority’].

2. Briefly stated, a show cause notice dated 20.10.2014, was issued to' the
appellant, inter alia, alleging that they had not'discharged the service tax under Business
Auxiliary Service [BAS] in respect of services rendered to various clients during the period
from April 2011 to March 2013. The notice, therefore, proposed [a] classification of the
service rendered by the appellant under BAS; [b] recovery of service tax along with interest
on the services rendered under BAS; and [c] proposed penalty under sections 77 and 78 of

the Finance Act, 1994.

3. This notice, was adjudicated vide the impugned OIO dated 27.7.2016, wherein
the adjudicating authority classified the services rendered by the appellant to their various
client as BAS; confirmed the service tax along with interest; imposed penalty under

sections 77 and 78 of the Finance Act, 1994.

4. Feeling aggrieved, the appellant, has filed this appeal against the impugned
OI0, wherein he has raised the following averment:

(a) that the adjudicating authority distinguished the case law of M/s. Sai Service Station

Limited 2015(37) STR 516 (Tri-Bang)] on bare hypothetical situations, ignoring the facts of
-the case; '

(b) that the Hon’ble Tribunal has already held that once the possession is handed over at a
price, the transaction of sale, is complete; :

* (c) that since they were registered with the department, penalties under section 77 is not
imposable;

(d) that the period involved is from April 2011 till March 2014 and the duty is demanded u/s
65(19)(i) of the Finance Act, 1994, the demand w.e.f. 1.7.2012 is not correct since the
section was deleted from the Finance Act, 1994; '

(e) that the demand is barred by limitation.

5. Personal hearing in the matter was held on 17.2.2017, wherein Shri Pravin
Dhandharia, CA, appeared on behalf of the appellant and reiterated the’ submissions

advanced in the grounds of appeal.

6. I have gone through the facts of the case, the appellant’s grounds of appeal, and
the oral submissions made during the course of personal hearing. The only question to be

decided in the present appeal is, whether the appellant is liable for service tax under BAS.

E
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7. - Briefly, the facts to the present dispute are that the appellant [an authorized
dealer] for new cars manufactured by M/s. Hyundai Motors India Limited [HMIL], is also
engaged in the sale of spares of HMIL. In order to promote/market the sale of new models
of cars, they also offer services 1'elaﬁng to exchange of the old vehicle. Now inherent to the
question, supra, is whether the appellant is engaged in sale and purchase of cars, as claimed
by them or is engaged in providing the services to such new buyers [i.e. clients] by finding
prospective customers for pre-owned cars among other services. The appellant has
vehemently stated that they purchase the old cars from the customers after fixing a price for
their old cars; that the agreed price is adjusted in the value of the new car. However, the
adjudicating authority has held that the purchase and sale of cars is governed by the Motor
Vehicles Act, 1988; that there is no purchase and sale of cars from such customers; that in
the present case the pre-owned vehicle is never registered in the name of the appellant, a
mandatory condition for a new buyer; that the vehicles get transferred from the name of
their client/customer to the name of the buyer in the RTO records; that the appellant has
never acted as a mercantile agent while the transaction took place. The adjudicating
authority has further held that the dealers only take possession of the vehicle by giving a
delivery receipt, a blank sale letter without menhonmg the buyers name and address and
obtain an authorization from the original owner of pre-owned vehicles, to sell the vehicle.
The adjudicating authority therefore, concluded that the sale actually took place between
the original RC owner and the prospective buyer; that the appellant was merely acting as an
intermediary or as a broker and the difference in price is the value of service provided by
them in the said transaction. The adjudicating authority therefore, taking into consideration
the fact that the re-registration charges were separately collected; that the assessee would
take possession of the used cars only if the seller is purchasing a new car; that in case of
accidents or damages if any happening to the used vehicles while in their custody, the
original RC owner remains responsible; that the ownership is not transferred to the
appellant; that there is no transfer of property but only transfer of possession and the
ownership remains with the customer- concluded that the service provided by the appellant
was akin to promotion or marketing or sale of goods belonging tothe client as they have
identified the prospective buyers for owners of the pre-owned cars and hence, it would

appropriately fall under the definition of BAS.

9. I find that this issue has already been dealt by the Tribunal in the case of Mis.

Sai Service Station Limited [2016(37) STR 516 (Tri-Bangalore)], wherein it was held as follows:

.................... The conclusion that appellants are rendering a service and it is not a transaction
of sale and purchase is coming only because registration certificate remains in the name of the
owner and he provides blank forms enabling transfer of the vehicle as required under the Motor
Vehicles Act. Therefore, the only point that arises for consideration is-whether non-transfer of
registration at the time of transferring possession of the old vehicle by the owner.cannot be -
considered as a sale as held by the Commissioner or not. In this connectto;zﬁve f YR that the =
decision of the Hon'ble High Court of Kerala relied upon by the learned cozm.s;i,ls'applzcable to
the facts of this case. Hon'ble High Court of Kerala in para-15 has n?zade
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observations which in our opinion is relevant and therefore is reproduced below :

“IS. It is quite surprising and shocking to note that the lower Court had noticed that Ext.
B5 cannot be accepted because it is not registered and sufficiently stamped as required under the
Registration Act and Transfer of Property Act. It appears that the lower Court has omitted to
notice that the transaction involved in this case is the sale of vehicle which is a movable article
and it is governed by the provisions_of the Sale of Goods Act. Section 4 of the Sale of Goods Act
read as follows :
4. Sale and agreement to sell. - (1) A contract of sale of goods is a contract whereby the seller
transfers or agrees to lransfer the properly in goods to the buyer for a price. There may be a
contract of sale between one part-owner and another.
(2) A contract of sale may be absolute or conditional.
(3) Where under a contract of sale the property in the goods is transferred fiom the seller to the
buyer, the contract is called a sale, but where the transfer of the property in the goods is to take
place at a future time or subject to some condition thereafter to be fulfilled, the contract is called
an agreement to sell.

(4) An agreement to sell becomes a sale when the time elapses or the conditions are Sulfilled
subject to which the property in the goods Is to be transferred.

Once the price is received and the property is delivered, the sale is complete. Going by the
definition of sale, when the property is delivered for a price, the sale is complete. The Trial Court
seems 1o be under the impression that unless the registration is effected there is no complete sale.
The sale does not depend upon regisiration at all. Registration before the RTO is a consequence of
sale. Therefore, the Trial Court was not Jjustified in discarding Ext. 85 for the reason mentioned by
i” '

7. As can be seen, the observations are very clear and for considering a transaction as Lo
whether it is a sale or not, what is required to be seen is not the aspect of registration but whether
the price has been received and the property has been delivered or not. In this case, as observed
by the Commissioner himself in paragraph 55, the property is delivered and the price has been
received by the seller of the old car. Therefore, the first transaction cannot be considered as the
one which is not a sale..........

10. This view was also upheld by the Principal Bench of the Tribunai in the case of
My Car Pvt. Ltd. [2015(40)STR 1018]. In view of the foregoing, the activity of purchase and
sale of pre-owned car does not fall within the purview of Business Auxiliary Service and
hence the demand in this regard is not sustainable and the appellant is not liable for service

tax under BAS in respect of this activity.

10.1. I find that the appellant had relied on these case laws before the adjudicating
authority who diétinguished it on the grounds that in the present case there is no transfer of
property in the goods involved, it being only transfer of possession and the owner ship of

the vehicle remains with the customer. The adjudicating authority however, missed the

point that the facts of the case in M/s. Sai Service Station Limited were exactly similar to

the one in the present dispute; that the Tribunal had based its 01"der on the judgement of the
Hon’bie High Court of Kerala which had held that once the price is received and the
property is delivered, the sale is complete. I find that even in the present case, the price has
been received by the customer of the appellant and the property is delivered to the
appellant, therefore, following the findings of the Tribunal, I hold that the activity of
purchase and sale of pre-owned car, does not fall within the purview of Business Auxiliary
Service and hence the demand in this regard is not sustainabk and the appellant is not liable -

for service tax under BAS in respect of this activity.

]
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11. In view of the foregoing, the appeal is allowed and the impugned OIO dated
27.7.2016, is set aside.
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12. The appeal filed by the appellant stands disposed of in above terms.
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Date :29.03.2017
Attested

W
(Vindd Lukose)
Superintendent (Appeal-1),
Central Excise,

Ahmedabad.

-By RPAD.

To, '

M/s. Punjab Cars Private Limited,

Plot No. 1004/A, GIDC, Opposite DSP Office,
Gandhinagar, '

Gujarat-382 028

Copy to:-

1. The Chief Commissioner, Central Excise, Ahmedabad Zone .

2. The Commissioner, Central Excise, Ahmedabad-III.

3. The Deputy/Assistant Commissioner, Central Excise, STR Gandhinagar, Service Tax
Division, Gandhinagar, Ahmedabad-111.

4. Fhe Assistant Commissioner, System, Central Excise, Ahmedabad-IIT -
7 Guard File. _

: 6. PA.
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